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Zoning we’ll describe constitutes the most restrictive allowed 
under:

 Fair Housing Amendments Act of 1988
Added disability (and familial status) as protected classes

 Sound zoning and planning principles
 Court decisions throughout the nation, and
 2016 DOJ/HUD Joint Statement “State And Local Land Use Laws 

and Practices and the Application of the Fair Housing Act”





All community residences for people with 
disabilities including sober homes:

 Emulate biological family
 Normalization and community integration
 Neighbors serve as role models
 To succeed, need to be located in safe 

residential neighborhoods, not clustered 
together or concentrated in a 
neighborhood



What we know about community residences

 Over 50 studies on impacts on property 
values, neighborhood safety, and more

 No adverse impacts as long as not clustered 
on a block face and they are licensed or 
certified

Clustering may occur when more than
one or two are on a block face







Adds “handicap” to list of protected classes, 
but also makes unique provisions for people 
with “handicaps”

“(3) For purposes of this subsection, 
discrimination includes …

(B) a refusal to make reasonable 
accommodations in rules, policies, practices, 
or services, when such accommodations
may be necessary to afford such person equal 
opportunity to use and enjoy a dwelling.”
— §3604 (f)(3)(B)



“The Committee intends that the prohibition 
against discrimination against those with 
handicaps apply to zoning decisions and 
practices. The Act is intended to prohibit the 
application of special requirements through 
land–use regulations, restrictive covenants, 
and conditional or special use permits that 
have the effect of limiting the ability of such 
individuals to live in the residence of their 
choice in the community.”
— House of Representatives Report Number 711, 100th 
Congress, 2d Session 311 (1988), reprinted in 1988 
U.S.C.C.A.N. 2173



“Another method of making housing 
unavailable has been the application or 
enforcement of otherwise neutral rules and 
regulations on health, safety, and land-use in 
a manner which discriminates against people 
with disabilities. Such discrimination often 
results from false or over–protective 
assumptions about the needs of handicapped 
people, as well as unfounded fears of 
difficulties about the problems that their 
tenancies may pose. These and similar 
practices would be prohibited.” 
— House of Representatives Report Number 711, 100th 
Congress, 2d Session 311 (1988), reprinted in 1988 U.S.C.C.A.N. 
2173



 Enable community residences to achieve core 
principles of normalization and community 
integration by:

(1) Preventing existing clusters or concentrations  
from expanding and becoming more intense

(2) Preventing new concentrations or clusters 
from forming



Assure people with disabilities receive the 
support and protection they need to achieve 
normalization and community integration — in the 
case of people in recovery — achieve long–term 
sobriety

 Licensing or certification can provide the much 
needed protections

 Distinguish between small community 
residences that emulate a biological family and
larger recovery communities — and locate each 
in the appropriate zoning districts



 Be intended to achieve a legitimate 
government interest

 Actually achieve that legitimate government 
interest

 Constitute the least drastic means necessary 
to achieve that legitimate government 
interest



Don’t amend zoning in a vacuum: 
Conduct a proper, fact–based study



Fits within cap on number of  
unrelated individuals that 

constitutes a “family”
Example: Up to 3 unrelated

Example: 4 unrelated
Exceeds cap on number of 
unrelated individuals that 

constitutes a “family”

Must allow as of right in all 
residential districts with no 

additional zoning 
requirements, including 

requiring a license

Zoning code must make a 
reasonable accommodation 

for these community 
residences

Must use least drastic means 
that actually achieve a 
legitimate government 

interest

Step 1: Start with 
definition of 
“family” or 

“household”



 Number of residents in community 
residence falls within cap on number of 
unrelated individuals in zoning code’s 
definition of “family” or “household”

 No cap on number of unrelated in “family”

 “Family” or “household” not defined

 Jurisdiction fails to provide justification for 
its spacing, licensing, and other 
requirements imposed on community 
residences for people with disabilities



Family Community Residence
Relatively permanent tenancy

(Group home or long–term recovery residence)
No time limit on length of residency

Transitional Community Residence
Relatively transient tenancy
(Short–term recovery residence)

Residency limited to weeks or months

All residential districts, allowed as of 
right if:
 More than 660 feet from an existing 

community residence or recovery 
community, and

 Licensed or certified (includes Oxford 
House)

All multifamily districts, allowed as of 
right if:
 More than 660 feet from an existing 

community residence or recovery 
community, and

 Licensed or certified (includes Oxford 
House)

If either criteria is not met:
Apply for special use permit

If either criteria is not met
or site is in a single–family district:

Apply for special use permit

If proposed community residence would house more than 10 residents:
Apply for an administrative “disability accommodation” or

special use permit to house more than 10 residents

Community residences that exceed cap on unrelateds in definition of “family”
Example: 4 to 10 occupants



One set of standards for when spacing 
distance is at issue
Focus on ability of both community residences to 
attain normalization and community integration 
and use “able–bodied” neighbors as role models

Different set of standards for when no 
license or certification is available
Focus on ability of community residence to 
provide protections to occupants similar to 
protections licensing and certification provide



One set of standards for allowing more 
than 10 residents
Focus on ability of proposed community residence 
to emulate a biological family to achieve 
normalization and community integration.

Must still comply with provisions to prevent 
overcrowding in housing, building, or property 
maintenance code that apply to all residential 
uses — U.S. Supreme Court



Different disabilities generate different
off–street parking needs

 Narrowly tailor requirements to meet actual 
demand as closely as feasible

 Should allow for off–site parking and/or on–
street permits to satisfy requirements

 Allow reasonable accommodation
requests to reduce number of
spaces in special circumstances

Example:
2 off–street spaces per dwelling unit plus 1 space located within 1,200 linear 
feet off-site for each resident who maintains a motor vehicle on the premises 



 Building, property maintenance, or 
housing code provisions to prevent 
overcrowding that apply to all dwellings

 First occupant of sleeping area: 70 sq. ft.

 50 sq. ft. each additional occupant of 
sleeping area

City of Edmonds, Washington v. Oxford House,
115 S.Ct. 1776 (1995) 



 Density requirements specific to 
community residences

 Lot size requirements specific to 
community residences

 Absolute spacing distance without relief 
(no “further reasonable accommodation”)

 Special / conditional use permits as 
primary regulatory vehicle

 Unjustifiable life / safety requirements 



Poster child of clustering: 96 people in
recovery in four adjacent buildings



With 96 people in recovery in four adjacent 
buildings, this Pompano Beach recovery 
community is an even more intense concentration 
than the fact situation in the Familystyle court 
decision:

 21 group homes expanding to 24
 119 people with mental illness expanding to 

130
 All within 1 ½ blocks of each other



Two West Palm Beach recovery communities under the 
same operator — indicated by the red dots — house

20 and 26 people in recovery on adjacent lots.



Twenty–eight people in recovery occupy this 
recovery community consisting of four adjacent

townhomes in West Palm Beach.



“The courts were concerned that the 
plaintiffs were simply recreating an 
institutionalized setting in the community, 
rather than deinstitutionalizing the 
disabled.”
— Larkin v. State of Michigan Department of Social 
Services, 89 F.3d 285 6th Cir. 1996 describing the decisions 
in Familystyle of St. Paul, Inc. v. City of St. Paul, 728 F.Supp. 
1396 (D. Minn. 1990), aff’d, 923 F.2d 91 (8th Cir. 1991).



Use least drastic means that actually achieves legitimate government interest

Recovery Community

Permitted use in all zoning 
districts where multifamily or 
institutional uses are allowed if:
 More than 1,200 feet from 

any existing community 
residence or recovery 
community, and

 Licensed or certified

If located with the
1,200 foot spacing distance:
Apply for special use permit

Single–family districts:
Not permitted

except an existing recovery 
community may continue as 
a lawful nonconforming use 
if it obtains and maintains

license or certification
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